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THE NATURE OF MY 
PRACTICE
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The Nature Of My Practice

 Courts around the world

 International arbitration / investment arbitration

 I.C.J. / public international law tribunals
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The Nature Of My Practice

A mishmash of different legal traditions, professional            
rules/standards, cultures, languages and backgrounds
 Judges / tribunals
 Opposing legal team (if any)

E.g. differing rules as to witness preparation / coaching, 
alleging fraud, refusing disclosure on grounds of privilege 

 Lawyers on my side
 Clients
 Witnesses
 Experts
 Procedural rules
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View decisions through the lens of persuasion
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WHAT COUNTS AS 
“SUCCESS”                          

AS AN ADVOCATE?
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View decisions through the lens of persuasion

Consider both:
(1) What may go on in the judge’s /  

arbitrator’s head?
(2) How much can fit in the judge’s / 

arbitrator’s head?
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View decisions through the lens of persuasion

“We must not always burden the judge 
with all the arguments we have 
discovered, since by so doing we shall at 
once bore him and render him less 
inclined to believe us”
- Marcus Quintilian, A.D. 95.
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View decisions through the lens of persuasion

 Pleadings?
 Disclosure?  Applicable rules?
 Witness preparation?
 Mock arbitration? With or without witnesses?
 In which language should witnesses give their evidence?
 Reading lists
 Hearing hours and length of hearing
 Who is to be entitled to hear the evidence?
 Interpreters? Simultaneous or consecutive interpretation?
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View decisions through the lens of persuasion

 Which issues should be dealt with at the hearing at all?
 Opening statement

- useful at all?
- long / short?
- “demonstrative exhibits”? 

 Video links?
 Transcripts?
 Examination-in-chief?
 Witness conferencing?
 Expert evidence presentations?
 Cross-examination?  Need to “put one’s case” or challenge disputed 

evidence?  Leading questions or closed questions?
 Cross-examination bundles?
 Closings?
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View decisions through the lens of persuasion
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Witness Preparation

Rules for English barristers

 “You must not rehearse, practise with or coach a 
witness in respect of their evidence”. (Rule C9.4 in 
the BSB Handbook.) 

 Rule C9.2(d) prohibits counsel from drafting any 
witness statement or affidavit that contains any 
statement of fact other than the evidence which one 
reasonably believes the witness would give if the 
witness were giving evidence orally.

 Rule C9.3 prohibits counsel from encouraging a 
witness to give evidence which is misleading or 
untruthful. 
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Witness Preparation

 “Witness familiarisation” is permitted and largely 
encouraged (i.e. familiarising witness with the layout of 
the court, the likely sequence of events when the witness 
is giving evidence, the different responsibilities of the 
various participants and “the basic requirements for 
giving evidence”)

 Witness familiarisation may include mock cross-
examinations

 The mere fact that a tool or technique is available does 
not mean it should be used

 “Mr Roche volunteered the opinion that it was ‘about as 
much use as a chocolate fireguard’” (Ultraframe v 
Fielding)
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Witness Preparation

 “All the witnesses of fact were clear, honest and 
straightforward. Some of Globe's witnesses were 
hampered by the effects of some external 
"witness preparation training" which their 
integrity and common sense fortunately enabled 
them to shake off as their cross-examination 
continued. Thus at first Mr McHenry and Mr Keegan 
appeared reluctant to answer questions clearly and were 
prone to ask for these to be repeated when witnesses of 
their calibre should not have had difficulty in 
understanding what was being asked.” 

(Globe Motors [2014] EWHC 3718)
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Witness Preparation

 “Whilst I am not suggesting that witness training in 
itself is improper, (provided that it does not amount 
to coaching of a witness as to what to say, which 
would be improper) it is to be discouraged, 
since, as this case demonstrates, it tends to 
reflect badly on the witness who, perhaps 
through no fault of his or her own, may 
appear evasive because he or she has been 
"trained" to give evidence in a particular 
way.”

(Djibouti v Boreh [2016] EWHC 405)
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Witness Preparation

 “As for Mr Hatfield, it was obvious that he had had 
received witness training, and he admitted that he had 
been trained in preparation for giving evidence at the 
Arbitration hearing. He was reluctant to accept that 
anything in his witness statement might be incorrect. He 
also seemed to regard giving evidence as an exercise in 
advocacy, and often answered a straightforward question 
by turning to look at me (rather than at Mr Cogley QC, 
who had asked the question) and then making a lengthy 
speech, explaining WZL’s case.”

(Monde Petroleum [2016] EWHC 1472)
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Witness Preparation

 “I was unsurprised to learn that Mr MacDonald had 
had witness training. For the same reasons outlined 
by Flaux J (as he then was) in Republic of Djibouti, I 
consider it to be a practice "to be discouraged since 
... it tends to reflect badly on the witnesses who may 
appear evasive." In my view, the training he received 
exacerbated Mr MacDonald’s natural tendency to 
avoid answering any difficult question.”

(Harlequin Property [2016] EWHC 3188)
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FINAL THOUGHT
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Final Thought
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